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US WEST, Inc. ("U S WEST') hereby responds to the comments submitted in

response to the Federal Communications Commission's ("Commission") Public

Notice requesting comments on the proper interpretation of Section 272(e)(4).

Aside from the Bell Operating Companies ("BOC"), the commenters in this

proceeding generally wish to make Section 272(e)(4) go away. Because - in their

view - Section 272(e)(4) conflicts with other provisions of the Communications Act,

it cannot possibly mean what it says. Therefore, they would read this provision in a

way that gives it no independent meaning at all.

There is, of course, no such conflict and no reason to read Section 272(e)(4)

out of the Communications Act. These commenters contrive the appearance of

conflict by studiously ignoring the differences between Section 271(a) and (b),

Section 272(a)(2)(B), and Section 272(e)(4). Consider:

Section 272(a)(1) expressly provides that a BOC "may not provide any
service described in paragraph (2)" (i.e., any interLATA services except
for the three limited categories ...) except through a separate
affiliate.]

1 Comments of AT&T Corp. ("AT&T'), filed herein Apr. 17, 1997 at 6, emphasis in
original.



No. Section 272(a)(2)(B) expressly prohibits a BOC from originating in-region

interLATA telecommunications services. a subset of interLATA services.

[1]t is clear that the prohibition in Section 272 against BOC
unseparated-provision of in-region interLATA services must extend to
BOC provision of the facilities used to provide such services as well.2

Wrong. Section 272 does not address the BOCs' provision of all in-region

interLATA services and facilities; it speaks only to the in-region origination of

interLATA telecommunications services.

Pursuant to [Section 272(a)], in-region, interLATA service can only be
provided through a separate affiliate ... 3

Not exactly. Once it has Section 271 authorization, a BOC is free to provide in-

region interLATA services; Section 272(a)(2)(B) requires only that the BOC then

originate in-region interLATA telecommunications services from a separate

affiliate. The BOC is free to provide directly any interLATA service that is not also

an interLATA telecommunications service.

Section 272(a)(1) states in plain English that an RBQC, and its
affiliates, "may not provide [in-region interLATA service] unless it
provides that service through one or more affiliates...."4

Wrong on all counts. Section 272 applies to BOCs, not to "RBOCs," a term

unknown to the Communications Act. More important, the bracketed words do not

2 Comments ofMCI Telecommunications Corporation ("MCI"), filed herein Apr. 17,
1997 at 16.

3 Comments of Teleport Communications Group Inc. ("TCG"), filed herein Apr. 17,
1997 at 4.

4 Comments of WorldCom, Inc. ("WorldCom"), filed herein Apr. 17, 1997 at 10,
emphasis and brackets in original.
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correctly paraphrase Section 272(a)(2)(B).

As U S WEST explained in its Comments, Section 271(b)(1) permits a BOC

(once the Commission has given it authorization) to provide in-region "interLATA

services;" Section 272(e)(4) states that a BOC "may" provide "interLATA services

and facilities" to its separate affiliate, if it provides them to other carriers on the

same terms.s Section 272(a)(2)(B) limits this authority by requiring, for a limited

period, that the BOCs provide in-region "interLATA telecommunications services"

only through a separate affiliate.

Plainly, a BOC (once it has Commission authorization) may directly provide

any in-region interLATA service that does not also constitute an interLATA

telecommunications service. That is, a BOC may provide -

telecommunications between a point located in a [LATA] and a point
located outside such [LATAt

so long as the interLATA service does not constitute -

the offering of [interLATA] telecommunications for a fee directly to the
public.'

The BOCs derive this authority from Section 271(b)(1), as limited by Section

272(a)(2)(B): they have it no matter how one interprets Section 272(e)(4).

Thus, regardless whether Section 272(e)(4) constitutes an independent grant

of authority to the BOCs, the BOCs are free (after Commission authorization) to

provide interLATA services, so long as they do not offer them directly to the public

S Comments of U S WEST, filed herein Apr. 17, 1997 at 3-4.

647 U.S.C. § 3(21).

, Id. § 3(46).
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for a fee.

In this view of things, Section 272(e)(4) accomplishes three distinct purposes:

• Consistent with the other provisions of Section 272(e), it requires the
BOCs to provide the permitted class of interLATA services (as well as
interLATA facilities and intraLATA services and facilities) to all carriers
(if it provides them to its separate affiliate) and to do so on the same
terms and conditions and subject to appropriate cost allocation.

• It establishes that, notwithstanding the separation requirements of
Section 272, the BOCs have the right to provide telecommunications
services and facilities to their separate affiliates.

• Finally, we believe Section 272(e)(4) establishes that a BOC's provision of
interLATA services and facilities (other than interLATA
telecommunications services) to its separate affiliate (and to other
carriers) is not the offer of telecommunications directly to the public.8

This must be so because, otherwise, such provision would constitute an
interLATA telecommunications service, which a BOC may not directly
provide.9

8 This mayor may not be the same concept as "private carriage." The Report and
Order cites the legislative history of the Telecommunications Act of 1996 for the
proposition that the definition of "telecommunications service" was intended to
create a common carriage-private carriage distinction. In the Matter of
Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934. as Amended, First Report and Order and Further
Notice of Proposed Rulemaking, 5 Comm. Reg. (P&F) 696, 776 , 265 (1996) As
Omnipoint points out, the language cited in the Report and Order comes from the
House Report, rather than the Conference Report, and refers to the definition of
"telecommunications service" in the House Bill, which expressly defined the term as
the provision of telecommunications "on a common carrier basis." Comments of
Omnipoint Communications, Inc. ("Omnipoint"), filed herein Apr. 17, 1997 at 7.
The 1996 Act adopted the Senate Bill's definition of "telecommunications service"
(see Conference Report on S.652 at 116) which does not have the "common-carrier"
language.

9 The requirement of appropriate cost allocation tends to confirm this reading. Such
a requirement would be unnecessary with respect to the provision of
"telecommunications services," which are - by definition - available to the public.
Under-allocating costs to a telecommunications service in the hope of subsidizing an
affiliate's provision of service thus becomes a strategy to subsidize its competitors as
well. Note that the other provisions of Section 272(e), which deal with publicly-
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No other commenter advances this view of Section 272(e)(4). But other

commenters (with one exceptionYo either have failed to recognize, or have chosen to

ignore, the differences between Sections 271(b)(1) and 272(e)(4) and Section

272(a)(2)(B). Once those differences are taken into account, however, we believe the

above interpretation follows as a matter of course.

Other commenters wish to have the Commission read Section 272(e)(4) as

merely prescribing "the nondiscrimination conditions under which a BOC may

provide interLATA facilities and services that it otherwise is permitted to provide

on an unseparated basis."l1 But Section 272(c)(1) imposes a nondiscrimination

obligation on the BOCs' provision of "services [and] facilities." Their interpretation

thus renders Section 272(e)(4) superfluous, in violation of a "basic principle of

statutory construction."12

Plainly, Section 272(e)(4) must do more than impose a nondiscrimination

obligation. As noted, we believe it confirms the BOCs' right to provide

telecommunications services and facilities to their separate affiliates, despite the

separation requirements of Section 272, and it establishes that providing facilities

and services to a carrier is not - without more - the provision of a

telecommunications service.

available telecommunications services (exchange telephone service and exchange
access), have no such requirement.

10 Omnipoint at 8.

11 MCI at 2; see also Comments of Sprint Corporation ("Sprint"), filed herein Apr. 17,
1997 at 2; WorldCom at 12.
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For the reasons stated, the Commission should adopt U S WEST's

interpretation of Section 272(e)(4).

Respectfully submitted,

U S WEST, INC.

Of Counsel,
Dan L. Poole

April 24, 1997

12MCI at 6.

By: --A-2~:j_~/j~/11_,t:_tt/r_..e.---J/J<UifiP;s"-,
Ricliard A. Karre
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2791

Its Attorney
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*James H. Quello
Federal Communications Commission
Room 802
1919 M Street, N.W.
Washington, DC 20554

*Susan P. Ness
Federal Communications Commission
Room 832
1919 M Street, N.W.
Washington, DC 20554

*Regina M. Keeney
Federal Communications Commission
Room 500
1919 M Street, N.W.
Washington, DC 20554

*David Ellen
Federal Communications Commission
Room 534-0
1919 M Street, N.W.
Washington, DC 20554

Mark C. Rosenblum
Leonard J. Cali
AT&T Corp.
295 North Maple Avenue
Basking Ridge, NJ 07920

*Reed E. Hundt
Federal Communications Commission
Room 814
1919 M Street, N.W.
Washington, DC 20554

*Rachelle B. Chong
Federal Communications Commission
Room 844
1919 M Street, N.W.
Washington, DC 20554

*Janice M. Myles
Federal Communications Commission
Room 544
1919 M Street, N.W.
Washington, DC 20554

*International Transcription
Services, Inc.

Suite 140
2100 M Street, N.W.
Washington, DC 20037

David W. Carpenter
Peter D. Keisler
Daniel Meron
Sidley & Austin
One First National Plaza
Chicago, IL 60603
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Edward Shakin
Edward D. Young, III
Michael E. Glover
Bell Atlantic Telephone Companies
8th Floor
1320 North Court House Road
Arlington, VA 22201

Walter H. Alford
William B. Barfield
Jim O. Llewellyn
BellSouth Corporation
Suite 1800
1155 Peachtree Street, N.E.
Atlanta,GA 30309-2641

Michael K. Kellogg
Mark L. Evans
SeanA. Lev
Kellogg, Huber, Hansen,

Todd & Evans, PLLC
Suite 1000 West
1301 K Street, N.W.
Washington, DC 20005

Genevieve Morelli
Competitive Telecommunications
Association

Suite 800
1900 M Street, N.W.
Washington, DC 20036

Michael J. Shortley, III
Frontier Corporation
180 South Clinton Avenue
Rochester, NY 14646

BELL co

....- .._..._-_._--

William Balcerski
Bell Atlantic Companies
Room 3723
1095 Avenue of the Americas
New York, NY 10036

David G. Frolio
BellSouth Corporation
1133 21st Street, N.W.
Washington, DC 20036

Werner K. Hartenberger
Laura H. Phillips
Christina H. Burrow
Dow, Lohnes & Albertson, PLLC
Suite 800
1200 New Hampshire Avenue, N.W.
Washington, DC 20036-6802

Danny E. Adams
Kelley, Drye & Warren, LLP
Suite 500
1200 19th Street, N.W.
Washington, DC 20036

Richard McKenna
GTE Service Corporation
HQE03J36
POB 152092
Irving, TX 71015-2092

cox
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Gail L. Polivy
Daniel L. Bart
GTE Service Corporation
Suite 1200
1850 M Street, N.W.
Washington, DC 20004

Mark J. Tauber
Mark J. O'Connor
Piper & Marbury, LLP
7th Floor
1200 19th Street, N.W.
Washington, DC 20036

James D. Ellis
Robert M. Lynch
David F. Brown
SBC Communications, Inc.
Room 1254
175 East Houston
San Antonio, TX 78205

OMNIPOINT

Frank W. Krogh
Mary L. Brown
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, DC 20036

Betty D. Montgomery
Duane W. Luckey
Ann E. Henkener
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, OH 43215-3793

Lucille M. Mates
Patricia L.C. Mahoney
Randall E. Cape
Pacific Telesis Group
Room 1525
140 New Montgomery Street
San Francisco, CA 94105

Durward D. Dupre
Mary W. Marks
Southwestern Bell Telephone Company
Room 3520
One Bell Center
St. Louis, MO 63101

Charles C. Hunter
Catherine M. Hannan
Hunter Communications Law Group
Suite 701
1620 I Street, N.W.
Washington, DC 20006

TRA

Leon M. Kestenbaum
Jay C. Keithley
Sprint Corporation
Suite 1110
1850 M Street, N.W.
Washington, DC 20036

Teresa Marrero
Teleport Communications Group, Inc.
Suite 300
Two Teleport Drive
Staten Island, NY 10311



David N. Porter
Catherine R. Sloan
Richard L. Fruchterman
Richard S. Whitt
WORLDCOM, INC.
d/b/a LDDS WorldCom
Suite 400
1120 Connecticut Avenue, N.W.
Washington, DC 20036
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